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New Business Venture Approval
Entrepreneur's Name:_______________________________    Date: ______________________

College:__________________ Department:_______________   Position: __________________

Phone: ________________  FAX: ______________  Email address: ______________________

Address: ______________________________________________________________________

Plans for Incorporation

Name of Company: _____________________________________________________________

Principal Contact: _____________________________  Position: _________________________

Plan to Incorporate in the State of: ________________   Date of Incorporation: ______________

The meaning and substance of the San Diego State University Conflict of Interest Policy is full and complete disclosure of all relevant information to appropriate individuals for their review and approval (see SDSU Policy IV-M). The Technology Transfer office will review the enclosed disclosures and may request financial records or other corporate information on an ongoing basis.

Please provide the following information: 

1. (Exhibit A): A complete description of the business you plan to develop including nature of              business, names of individuals participating, address and location of business, and customers           of the business, financing of the business, etc.  Attach a business plan, if available. 

2. (Exhibit B): A complete description of the financial and/or equity agreement you propose for working with the University. Do you plan to utilize University facilities and/or resources, and if so, describe them and the planned arrangements (attach agreement, if available).

3. (Exhibit C): A complete description of the ways you plan to address conflict of interest and              commitment issues relevant to the University. 

4.
(Exhibit D): Please provide all other relevant information.

I certify that all the information enclosed herein is accurate and complete .
Entrepreneur’s Signature:____________________________________     Date: ______________

Please type or print name below the signature line                                 

Department Chair:_________________________________   
Date:______________

Dean of College: __________________________________           Date:_______________

Vice President for Graduate and Research Affairs: _____________________  Date: __________











            Version 3.0, October 27, 1999
Guidelines for the Formation of a New Business Venture

A. Background and Introduction:
In many cases, Intellectual Property created by faculty, employees and certain students of San Diego State University (SDSU) is assigned to San Diego State University Research Foundation (SDSURF), as discussed in SDSU Policy IV-M. Usually, when an invention or copyrightable work disclosure is submitted to the Technology Transfer Office (TTO), it is assessed by the TTO, the assessment is reviewed by the University Copyright and Patent Committee and they recommend to the VP for Graduate and Research Affairs that the work is assigned to the SDSU/ SDSURF for commercialization. The TTO will help the inventor/author to manage and protect their creation; the TTO will initiate patent protection for inventions and copyright protection for authored works. Commercialization can proceed by either of two ways: it can be licensed to an existing company or a New Business Venture (NBV)can be created and the work can be licensed to this NBV. Information about procedures and guidelines for submitting a disclosure to the TTO and all of the subsequent steps are available by contacting the TTO or reviewing the information in the TTO web site at http://tto.sdsu.edu/.

B. Basic Features of a NBV:
Certain fundamental features of the invention and the NBV are necessary for a successful company.

1.
There must be product or service oriented technology available for commercialization.

2.
The technology must be protectable, either by patent, copyright and/or trade secret.

3.
There must be a technology champion within the University, who understands and is responsible for development and commercialization of the new technology.

4.
There must be a clear funding source available to cover the NBV's start-up expenses. Such funding sources might include initial orders for product, research and development contracts, joint venture contracts, SBIR grants or venture capital.

5.
There must be a way to provide the NBV and the Foundation with a monetary return on the commercialized technology, these might include license fees, royalty and/or equity.

6.
There must be a consensus among the appropriate University faculty, administration and advisors that the technology should be commercialized and the NBV is both an appropriate means for commercializing the technology and has a reasonable probability of success.

C. Disclosure Procedure:
The procedure for evaluation of the invention or copyright disclosure by the Technology Transfer Office (TTO) is:

Upon receipt of a disclosure from a Faculty member:

1.
The Director of the Technology Transfer Office will process the disclosure in the usual manner. When the disclosure is reviewed by the University Copyright and Patent Committee, it will be reviewed as technology for a NBV.

2.
It will require about thirty (30) days to provided an evaluation of the technology (e.g. patentability, market analysis, etc.)  as the basis for a NBV.

3.
If the evaluation of the authored work/invention results in a recommendation for a NBV, the TTO will initiate the patent search and filing immediately. The patent filing should not require more than 60 days to complete. The TTO will register the copyright.

4.
Simultaneous with the initiation of proprietary protection of the disclosure, the inventor will initiate efforts to structure and finance the NBV, with the help of the TTO. This will include submitting appropriate documents to the TTO and the SDSU for their approval.

5.
If the evaluation of the disclosure results in a recommendation not to create a NBV, the TTO may select one of the following options, with the consent of the inventor(s): 

a)
Submit the disclosure to a law firm for filing a patent and licensing to an existing company.

b)
Release the disclosure to the inventor(s), with approval from the UC&P Committee and the Vice President for Graduate and Research Affairs.

D. Funding: 
Funding of the NBV will be achieved in two stages:

a)
The TTO will provide funding for: i) patent search and filing; ii) business consulting fees; iii) legal and incorporation documentation and fees; iv) University facilities and personnel costs. Most, if not all, of these expenses will be repaid to the TTO under a contractual agreement by the NBV during the initial years of business on their ability to pay basis.

b) After a corporate structure has been formed, funding for the NBV is identified and secured from one or more of the following sources: i.) Small Business Innovative Research (SBIR) Grant; ii) Research and Development Grant from the public sector (NIH, NSF, etc); iii) joint venture or corporate sponsored research and development; iv) Sales revenues and/or sales contract revenues; v) Venture Capital Funding; vi) Private funding (from a wealthy individual or a secured loan).

Licensing of non-proprietary technology or patented technology that has been released back to the inventor by the SDSU Copyright & Patent Committee and TTO may serve as a source of funding for the NBV. A NBV may not sublicense technology to another company as its single (only) source of revenue.

E. Ownership: 

Ownership for the NBV is generally divided between the SDSURF, the founder(s)/inventor(s), the new company's management and the sources of funding for the new company. 

1)
The SDSURF will receive from 5 to 15% equity in the NBV and the SDSURF will request that their equity will be undiluted by early rounds of subsequent financing. Under some circumstances, the SDSURF may own more than 10%. (e.g. if the only owners of the NBV will be the principal and the SDSURF). To offset an award of less than 5% equity or in addition to equity, SDSURF may receive royalty based on gross sales of the NBV products. The recommended royalty range is from 1 to 10%.

2)
The distribution of equity between the other owners is a matter of negotiation between the founder(s)-inventor(s) and those who provide start-up and operating capital for the NBV. The recommended guidelines for distribution are:

a)
enough equity to the founders to provide incentive for successful performance; it generally should not exceed 55% or be less than 30%.

b)
sufficient stock should be set aside so that management may be included in equity incentive programs; this is generally 5 to 15% of the NBV equity.

c)
a substantial equity position may be required to compensate those who finance the NBV. It is recommended that the financing be staged in 2 or more phases. This generally requires that a smaller percentage of the equity be used to secure each phase of the financing. Generally, it will require from 20 to 50% of the equity to secure financing.

F. Operation: 

1)
The NBV may wish to establish a contract (Sponsored Collaborative Research Agreement, SCRA) with the University, through the SDSURF, for the lease of space, facilities, equipment and/or personnel (staff and/or students) for the purpose of the business activities of the NBV. For example, if an activity of the NBV is research and development, the NBV may wish to lease University laboratory space, equipment, facilities (animal facilities, radioisotope facilities, etc.) and personnel for these purposes. Such contractual arrangements must be done in an "arms length" agreement for a specified time period and at a defined cost to the NBV and are not bound by any prior agreement with other organizations or individuals. The conditions and terms of such an agreement should be comparable to contracts established with other companies.

2)
The relationship of the inventor/faculty to his/her department, his/her school or college and to the University must be with consent of all parties and fully disclosed in writing to his/her Dean. If it is appropriate and necessary for the faculty member to take a leave of absence from his/her faculty position (service such as teaching or patient care, research, and/or administration), (s)he may take an "entrepreneurial leave" (EL). The circumstances for such a leave might include an SBIR grant which requires that the inventor must allocate at least 51% of his/her effort to the business. Since the faculty member is a principle owner of the business and therefore is consulting for him/herself (a conflict of interest), it warrants special consideration. If the inventor(s) do not take an EL but continue their NBV activities under a contract with the University, their compensation should be detailed in the contract. The details of the EL need to be developed for SDSU but might include the following:

a)
The faculty member may take 1 year leave, renewable for a maximum of 3 years. The leave may be up to 70% of his/her time/year. The percentage of effort must equal the percentage of salary from the NBV and the faculty position, respectively. Need for the leave must be documented and approved. Continued faculty assignments should be appropriate for the percentage of time allocated to academic endeavors.

b)
The faculty member may maintain full University benefits (e.g. retirement, insurance, etc.) during the EL if (s)he wishes but the University should be compensated for the costs by the NBV, based on the percentage effort.

c)
If the faculty member resigns from the University without returning to full-time status for the same length of time as the EL the University must be repaid the University's share of the faculty salary and benefits for the time the individual was on EL

3.
The University and the SDSURF may not be liable for any activities of the NBV or the faculty member(s) while they are participating in the NBV activities. The NBV may provide liability insurance for its principals and must incorporate a clause in their charter that holds the University and the SDSURF harmless in all litigation.

4.
SDSU and SDSURF have established guidelines for distribution of revenues from these NBV’s:  SDSURF will receive 34%, the inventor(s) school or college will receive 50%, the Vice President for Graduate Research will receive 10%, and the Vice President for Academic Affairs will receive 6%. These distribution percentages may change from time to time, by mutual agreement of the parties. Subject to negotiation, the inventor has equity in the NBV and will not receive a percentage of the revenues from either the royalty or the proceeds from the sale of stock. 
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